STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CAROLYN JOHNSON- ROLLI NS,
Petitioner,

VS. Case No. 03-4024

DEPARTMVENT OF MANAGEMENT

SERVI CES, DI VI SI ON OF

RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOVMVENDED CRDER

A formal hearing was conducted in this case on Decenber 22,
2003, in Gainesville, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Carolyn Johnson-Rollins
Apartment N118
2701 Northwest 23rd Boul evard
Gai nesville, Florida 32605

For Respondent: Robert R Button, Esquire
Depart nent of Managenent Services
Di vi sion of Retirenent
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

The issues are whether Petitioner's enploynent as a

substitute teacher is creditable service under the Florida



Retirement System entitling her to retirenent benefits and
whet her she may purchase retirenent credit for out-of-state and
federal service prior to vesting.

PRELI M NARY STATEMENT

By |etter dated August 19, 2003, Respondent Departnent of
Managenent Services, Division of Retirement (Respondent) advi sed
Petitioner Carolyn Johnson-Rollins (Petitioner) that she was
ineligible for benefits under the Florida Retirement System
Petitioner subsequently requested an adm nistrative hearing to
chal | enge Respondent's deci sion.

In a Notice of Hearing dated Novenber 6, 2003, the
under si gned schedul ed the hearing for Decenber 22, 2003. During
t he hearing, Petitioner testified on her owm behalf and offered
nine exhibits that were accepted into the record as evi dence.
Respondent did not present any w tnesses but offered the
deposition of Doug Cherry, with attached exhibits, which was
accepted as testinmony in lieu of live testinony at hearing.

The parties did not file a copy of the hearing transcript.
Respondent filed a Proposed Recommended Order on Decenber 30,
2003. Petitioner has not nmade a post-hearing subm ssion as of
t he date of issuance of this Recommended O der

FI NDI NGS OF FACT

1. Petitioner, aged 53, applied for retirenent benefits

fromthe Florida Retirenent System (FRS) on Qctober 20, 200S3.



2. Petitioner has 4.53 years of creditable service with
the FRS due to her enploynent as a full-tine teacher with the
Al achua County School Board (School Board). She worked for the
School Board fromsonetine in the early 1970s t hrough May 1977.

3. In May 1977, Petitioner term nated her enploynent with
t he School Board. She then joined the mlitary, serving four
years of active duty.

4. After conpleting her mlitary service in 1981,
Petitioner worked out of state as a civil service enployee with
t he Federal governnent. She also worked for a period of tine in
the private sector

5. In the 1990s, Petitioner returned to Al achua County,
Florida. She worked as a substitute teacher for the School
Board for approximtely four years, from Novenmber 21, 1999
t hrough February 14, 2002.

6. Before beginning her enpl oynent as a substitute
teacher/tenporary enployee in 1999, Petitioner signed a docunent
entitled "Acknow edgenent of FRS Status and Alternative Plan."
Thi s docunent clearly advised Petitioner that her enploynent as
a substitute teacher was not covered under FRS.

7. Petitioner was not enployed by a participating enployer
in aregularly established position on July 1, 2001. She needs
an additional 1.47 years of credible service in order to vest in

FRS with six years of credible service.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2003).

9. Petitioner has the burden of proving by a preponderance
of the evidence that she is entitled to benefits under FRS.

Departnent of Transportation v. J.WC. Co. Inc., 396 So. 2d 778

(Fla. 1st DCA 1981); Agrico Chem cal Co. v. Departnent of

Environnental Regul ation, 365 So. 2d 759 (Fla. 1st DCA 1978).

10. Section 121.021(45), Florida Statutes (2003), provides
as follows in pertinent part:

(45) (a) "Vested" or "vesting" neans the
guarantee that a nmenber is eligible to
receive a future retirenment benefit upon
conpletion of the required years of
creditabl e service for the enpl oyee's class
of menbershi p, even though the nenber nay
have term nated covered enpl oynment before
reaching normal or early retirenent date.
Bei ng vested does not entitle a nenber to a
disability benefit. Provisions governing
entitlenment to disability benefits are set
forth under Section 121.091(4).

(b) Effective July 1, 2001, a 6-year
vesting requirenent shall be inplenented for
t he defined benefit program of the Florida
Retirement System Pursuant thereto:

* * %

2. Any nenber not enployed in a regularly
established position on July 1, 2001, shal
be deened vested upon conpletion of 6 years



11.

of creditable service, provided that such
menber is enployed in a covered position for
at least 1 work year after July 1, 2001
However, no nenber shall be required to
conplete nore years of creditable service

t han woul d have been required for that
menber to vest under retirenment laws in
effect before July 1, 2001.

Section 121.1115, Florida Statutes, provides as

follows in relevant part:

12.

121. 1115 Purchase of retirenent credit for
out-of-state and federal service.--Effective
January 1, 1995, a nenber of the Florida
Retirement System may purchase creditable
service for period of public enploynment in
anot her state and receive creditable service
for such periods of enploynent. Service

wi th the Federal governnent, including any
mlitary service, may be clained. Upon
conpl etion of each year of service earned
under the Florida Retirenent System a
menber may purchase up to one year of
retirement credit for his or her
out-of-state service subject to the
foll ow ng provisions:

(1) LIMTATIONS AND CONDI TI ONS. - -To receive
credit for the out-of-state service:

* * *

(b) The nenber nust have conpleted a

m ni nrum of 6 years of creditable service
under the Florida Retirement System
excludi ng out-of-state service and in-state
servi ce clainmed and purchased under

section 121.1122.

Fl ori da Adm nistrative Code Rule 60S 1.004(5)

as follows in relevant part:

provi des



13.

(5) An enployee who is filling a tenporary
position shall not be eligible for
menbership in the Florida Retirenent System

An enpl oyer enploying a person in a
tenporary position shall advise the enpl oyee
at the time of his enploynent that he is
filling a tenmporary position and cannot
participate in the Florida Retirenment System
or claimthis tenporary enploynent |ater for
retirenment purposes.

(b) A tenporary position in a |ocal agency
i s:

2.  An enploynent position which is listed
below in (d) regardl ess of whether it wll
exi st beyond 6 consecutive nonths.

* * %

(d) The following types of positions in a
| ocal agency are considered tenporary
positions for retirenment purposes.

* * *

4. Substitute Teacher Positions (positions
filled by persons not on contract called to
work intermttently to substitute.)

In this case, Petitioner has not net her burden. She

has 4.53 years of creditable service in the FRS. She needs to

work in a covered position for an additional 1.47 years in order

to vest

in FRS with six years of creditable. Only then will she

be eligible to purchase her out-of-state and/or mlitary

servi ce.



RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMMENDED:

That Respondent enter a final order finding that Petitioner
is not entitled to FRS benefits.

DONE AND ENTERED this 13th day of January, 2004, in

Tal | ahassee, Leon County, Florida.

Sieeporre =5 Nosa)

SUZANNE F. HOOD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 13th day of January, 2004.

COPI ES FURNI SHED,

Robert R Button, Esquire
Departnment of Managenent Services
Di vision of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399

Car ol yn Johnson-Rol | i ns
Apartment N118

2701 Northwest 23rd Boul evard
Gai nesville, Florida 32605



Sar abet h Snuggs, Interim Director

Di vision of Retirenent

Departnment of Managenent Services
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Al berto Dom nguez, GCeneral Counsel
Departnent of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.



